INTRODUCTION
The Deposit Guarantee Scheme (DGS) provide a safety mechanism for depositors in order that, if a credit institution fails, they will be able to recover at least a part of their bank deposits. 
I. ORIGINS, TASKS AND ORGANIZATION OF THE BANK GUARANTEE FUND
The Bank Guarantee Fund (the BFG, the "Fund"), an institution managing the deposit guarantee scheme in Poland, was created by the Act on the BFG in 1994 which has been in force since 17 February 1995. The 'Annual Report 2009 ' [2010 <http://www.bfg.pl/doc_media/wezel_799/rr_2009_en.pdf> accessed 30 May 2011.
The sources of financing for the operation of the Fund include mainly the guaranteed assets protection fund (used for aid operation), annual contributions payable by entities covered by the guarantee system (used mostly for financing aid operation) and income from interest on loans granted by the Fund, as well as interest on securities, 8 in which the Fund can invest its resources.
Directive 94/19/EC obliges member states of the EU to ensure the existence of one or more deposit guarantee systems on their territory, so as to protect depositors. According to the Act on the BFG, there are two possible guarantee schemes: obligatory and contractual. 9 The purpose of the 8 Funds obtained by entities covered by the guarantee system under loans, guarantees or endorsements granted by the Fund may be allocated exclusively for elimination of insolvency risk or acquisition of bank shares or stocks by new shareholders or stockholders (art 19(2) of the Act on the BFG). In practice they are located mostly in money bills, treasury bonds and bills. 9 Entities covered by the guarantee system which fulfill the obligations imposed on them in accordance with the provisions of the Act on the BFG may extend the funds guarantee obligatory guarantee system is to ensure disbursement to depositors of guaranteed funds, up to the amount of EUR 100,000, in the event of their unavailability (art 21 and 23(1) of the Act on the BFG). The Act on the BFG set down a requirement that all domestic banks (having a registered office in the Republic of Poland) and branches of foreign banks (having a registered office outside the Republic of Poland, in a country not a Member State of the European Union), declared that they do not participate in the funds guarantee system or the guarantee system they participate in fails to ensure guarantees for funds at least with the scope and in the amount stipulated in the Act on the BFG. A branch of a foreign bank is covered by the guarantee system inasmuch as the guarantee system in the country of its registered seat fails to ensure disbursement of guaranteed funds within the limits stipulated in the Act on the BFG. A branch of a credit institution which conducts business in Poland may join the obligatory guarantee system in Poland for supplementary cover if the deposit guarantee scheme of the home country is not equivalent to the Polish scheme in the amount stipulated in the Act on the BFG. 10 The central feature of participation is the regular payment by credit institutions of annual contributions, which are pooled and managed by the BFG so as to secure the funds required for the fulfillment of its mandate.
Art 2(1) of the Act on the BFG defines a 'depositor' as a natural person, a legal person, as well as an organizational unit without legal personality, provided it has legal capacity, and a school savings association and employee loan and relief program stipulated in art 49(3) of the Banking Act of 29 August 1997, 11 being a party to a bank account agreement held in the name of the account holder or having a claim resulting from banking activities towards the bank covered by the obligatory guarantee system; persons who have a claim resulting from a sum spent on the funeral expenses of an account holder in the event of the death of a holder of a savings account, personal account or time deposit savings account and institutions disbursing insurance or social security benefits or other retirement benefits (stipulated in art 55(1) of the Banking Act); a beneficiary of an instruction concerning a deposit in the event of death (art 56(1) of the Banking Act), provided that their claim towards the bank had become due before the date on which the guarantee condition was fulfilled. The following types of deposit are excluded from the coverage of the BFG: State Treasury; financial institutions sensu largo in the meaning of the EU law, such as credit institutions, 12 insurance institutions 13 and investment institutions;
14 members of the board of directors and management of the obligation beyond the minimum stipulated in the obligatory funds guarantee system (art 39(1) of the Act on the BFG). 10 When a bank branch which sets up business in another EU member state where the coverage level is higher or the scope broader than in its home country has the right to join the host country DGS, this is known as a 'topping-up' arrangement. The Fund guarantees deposits, i.e. funds deposited with a bank by the depositor in accounts held in the name of the depositor and claims of a depositor resulting from other bank operations in PLN or foreign currencies as at the date of fulfillment of the guarantee condition, confirmed by documents issued by this bank in the name of the depositor or registered depository certificates (art 2(2) of the Act on the BFG). Where one account is held for several persons (a joint account, e.g. of a married couple), each of these persons shall be a depositor, within the limits stipulated in the account agreement, and in the absence of contractual arrangements or relevant provisions in equal parts. When the crisis on the financial market deepened in autumn 2008 the guaranteed amount in Poland was at the level of EUR 22,500. If the amount of deposits did not exeeded the equivalent of EUR 1,000, the deposit was 100% guaranteed. Amounts of between EUR 1,000 and EUR 22,500 were 90% guaranteed. The assets above the upper limit of the guarantee could be claimed from bankruptcy assets. From 13 December 2008 (the date on which the Amendment of the Act on the BFG of 2008 came into force) the limit of the guarantee was increased to the equivalent of EUR 50,000 in order to maintain depositor confidence and attain greater stability on the financial markets. It was a result of the conclusion of the Economic and Financial Affairs Council (ECOFIN) of 7 October 2008 20 recommending all Member States provide deposit guarantee protection for individuals for an amount of at least EUR 50,000, and raise this minimum to EUR 100,000 if possible. The guarantee limit in the Act on the BFG was changed before 11 brokerage activity, as well as the National Depository for Securities; national investment funds and management companies; investment funds, investment fund companies, foreign funds, management companies and branches of investment companies, as well as open pension funds, employee pension funds, general pension societies and employee pension societies. 15 As well as persons being in relations with them. 16 The maximum level of compensation is EUR 100,000 per firm also in the case of an account for a civil law, registered, general, limited or limited joint-stock partnership (art 2a (2) The Amendment of the Act on the BFG of 2010 suppressed the principle which means that the full amount of funds collected by a customer will be paid out, up to the guarantee limit, without reduction by the amount of loans taken in a given bank.
The second of the most important changes in the Act on the BFG was a shortening of the length of payout to 20 days from 30 December 2010. The previous three-month term, which could be lengthened to as much as nine months was perceived as too long, considering that nowadays people barely retain cash at home and thus the term should be as short as possible. Otherwise people would not be able to spend money on their everyday needs. 22 In the opinion of the Commission even this shortened payout period is still too long and needs to be reduced to seven days (by the end of 2013), and even to three days following a transitional period.
The entities covered by the guarantee system are obliged to establish a fund for protection of guaranteed assets to satisfy depositor claims in the case of fulfillment of guarantee conditions by any entity covered by this system (the so-called 'sleeping fund'). The inability of a credit institution to repay its deposits is determined by the Polish Financial Supervision Authority. Where such a situation arises, the FSA issues a formal decision (art 2(4)(a) of the Act on the BFG). This means that the decision of a court on declaration of bankruptcy is unnecessary for the BFG to begin a payout of the guarantee.
In the case of a domestic bank the fund for protection of guaranteed assets is activated by the FSA issuing a decision on the suspension of the activity of a bank and appointment of a trustee administrator there, before a bankruptcy petition has been lodged with a relevant court. In case of a branch of a credit institution a foreign court or a supervisory authority of the home country of the credit institution concerned will issue a provision or decision which deprives or limits the entity covered by the guarantee system within the law of management of the assets of the entity, or submit the entity to inspection with the objective of its reorganisation or liquidation in the course of bankruptcy proceedings in the native state. In the event of fulfillment of the guarantee condition, a trustee administrator of the domestic bank, a foreign manager or another authority authorized for representation should immediately transfer to the BFG the money from the fund for protection of guaranteed assets.
The object of the guarantee is the claim of a depositor, whereby the depositor acquires, on the day of fulfillment of the guarantee condition, the 21 It is worth emphasizing that 11 years after implementation into national law, before publication of Directive 2009/14/EC, the Commission had been reviewing Directive 94/19/EC in order to assess whether the existing rules were still fit for purpose in light of the continuing trend towards financial integration and cross-border mergers between credit institutions. In particular, the differences between the way schemes are financed have been right to receive financial means from the Fund. The pecuniary means should be payable in PLN, within 20 working days of the day of this fulfillment. In particular, owing to inaccuracies in the keeping of books of account at the bank or in the functioning of the calculation system of the entity covered by the guarantee system, the Polish Financial Supervision Authority may, at the request of the Fund Management Board, postpone the disbursement date, although not by more than 10 working days (art 22(4) of the Act on the BFG). In a situation in which the guarantee condition is fulfilled, a trustee administrator of a domestic bank, a foreign manager or another authority authorized for representation should immediately transfer the funds to the Fund from the fund for protection of guaranteed assets (art 26a(1) of the Act on the BFG). The Fund shall notify the entities covered by the obligatory guarantee system of the obligation of compensating the Fund with payments allocated for disbursement of guaranteed assets. The assets from mandatory payments of entities covered by the guarantee system shall be transferred to the ownership of the Fund (art 26a of the Act on the BFG).
The trustee administrator of the bank or the entity entitled to represent are responsible for drawing up a list of depositors and should submit the depositor list to the Fund not later than within three working days of the day on which fulfilment of the guarantee condition occurs. The Fund Management Board shall exercise current control over the drafting of the list of depositors by the trustee administrator or the entity entitled to represent. The trustee administrator, the entity entitled to represent or the entity with whom the Fund shall conclude an agreement on disbursement of guaranteed funds, shall disburse the guaranteed funds on behalf of and on account of the Fund. Depositor claims on account of the guarantee undisclosed in the list of depositors shall be satisfied by the Fund within 20 working days of the day of receipt of a completed list of depositors by the manager or the bankruptcy trustee or a fixed list of receivables or receivables against the entity covered by the obligatory guarantee system, against whom the guarantee condition was fulfilled, confirmed by a final court judgement (art 26p (1) the Act on the BFG).
The Fund should make payouts on its own initiative (without being prompted by applications from depositors) and confirmation of claims should be simplified. The guaranteed assets are payable on the basis of data included in the calculation system of the entity covered by the guarantee system (art 38d of Act on the BFG). The amendment to the Act on the BFG of 2010 imposed the legal duty that banks should implement and maintain a properly functioning calculation system. The data allowing identification of the depositors, their place of residence or their headquarters and determination the amount of guaranteed funds that are due to individual depositors should be drawn up daily in the calculation system, as at the close of the day. Such a system is called a 'single customer view'. This system cannot be beyond the territory of Poland and should ensure renewal of data and access to data for the Polish Financial Supervision Authority as well as the Fund.
It should be emphasized that the remainder of the guarantee ruleswhich are key to depositors -were preserved in the Amendment to the Act on the BFG of 2010. Irrespective of currency, deposits in PLN, as well as in foreign currencies, are equally protected and paid out in PLN. In the case of joint accounts, each joint account co-owner is entitled to a separate guaranteed amount up to the guarantee limit. The guaranteed funds can be collected by a depositor within five years of the day on which suspension of the operations of a bank occurs.
It is worth considering that local authorities and persons responsible for auditing the accounting documents of the bank, as well as persons of similar status in the other companies having direct or indirect control over the bank, are not excluded from the definition of 'depositor'. Since 30 December 2010 the Fund has guaranteed the deposits of small and mediumsized enterprises (SMEs). Before 30 December 2010 enterprises were differentiated because SMEs were not permitted to draw up abridged balance sheets and profit and loss accounts were not protected.
III. FUTURE OUTLOOK FOR EU REGULATION
It is worth emphasizing that in the EU there are varying DGS funding mechanisms, these usually funded by contributions from credit institutions themselves, on an ex-ante, ex-post or mixed basis. Consultation between member countries has shown that a clear majority does not wish to harmonize financing mechanisms at this moment, since they believe that the costs entailed would be greater than the expected benefits. Substantial differences exist in the manner by which schemes fund payouts to depositors. The ex-post funded schemes rely on collection of the funds from members of the scheme once a bank has failed, while ex-ante funded schemes collect funds from members of the scheme through the levying of contributions; there are also significant differences between the size of exante funded schemes.
23 Such differences, it is claimed, raise doubts about the ability of schemes to function on a cross-border basis under crisis conditions, create competitive distortions because of the unfair advantage to banks operating under schemes with lower costs, and are cited as an obstacle for a bank seeking to consolidate its operations using the European Company Statute.
24
It is often argued that mere ex-post funding is highly pro-cyclical as it drains liquidity from banks in times of stress. It might worsen the overall situation of sound banks and has implications for credit supply by banks. ante DGS. In ex-post systems, unlike in ex-ante ones, the failed bank does not contribute to payout (which increases moral hazard).
26
Although a DGS is designed to deal with and minimise systemic risk, it can actually have negative effects too. This is because the safety net offered by such schemes may encourage banks to assume excessive risks which could take the form of excessive lending to borrowers who are not creditworthy or, more generally, a tendency toward imprudent management of the money of their depositors.
27 This is known as the 'moral hazard' problem. Depositors, in turn, reassured by the existence of the guarantee schemes, may neglect to check the solvency of the credit institutions where they place their deposits, which can lead to misallocation and misuse of resources and may have a dampening effect on the role of the market and market discipline in the banking system.
28
Some deposit guarantee schemes already base contributions to their scheme on the individual risk of credit institutions, in line with the recommendation of the G10 Financial Stability Forum. 29 The Commission supports the introduction of risk-based elements and recommends that the determination of risk should be based on tools already available and harmonized (e.g. those within the Capital Requirements Directive framework). 30 Regarding bank contributions to a DGS, these are set in most Member States as a fixed percentage of deposits (usually eligible deposits). Under such a system, the degree of risk incurred by a given bank is not taken into account. This may be perceived by risk-averse banks as a competitive disadvantage and a disincentive for sound risk management.
31
The consultation process has also revealed that certain stakeholders would be in favour of introducing a de minimis clause into the Directive, whereby very small deposits would not be reimbursed, in that the administrative costs would exceed the amount of the reimbursement. There would seem to be very little impact on cross-border activities since it is unlikely that the amounts in question (e.g. EUR 20, the amount suggested by the Commission services in the consultation paper) would be decisive for depositors. On the other hand, modern IT systems should help to minimise administrative costs. 
CONCLUSION
All over the world a DGS is designed to reduce the likelihood of an extensive withdrawal of deposits under conditions of panic by providing guarantees for the protection of depositors. When the bank system operates normally, depositors have a sense of security and predictability that minimizes the risk of a depositor confidence crisis. The failure of just one credit institution to meet its obligations toward its depositors may be sufficient to disturb the smooth functioning and stability of the credit system of a country as a whole. Guarantees are needed by savers, in particular small savers, given their limited access to information that would enable them to assess properly the solvency of the credit institution with which they have entrusted their savings. This calls for the establishment of a minimum level of coverage by the deposit guarantee scheme so as to address the situation that arises when one or more credit institutions fail to return deposits. The EU legislator is making an effort to bring the various deposit guarantee schemes currently operative in the EU into line with one another.
It is worth noting that 2009 and 2010 were years of important legislative changes in the Act on the BFG. The most significant challenges are shortening the time required for disbursement of guaranteed sums to 20 days and the proposed increase of these amounts to EUR 100,000. Among the most important challenges faced by deposit guarantee systems, also deserving of a special mention is the beginning of the payout process on the day of the suspension of bank operations by the FSA and filing of the petition for declaration of bank bankruptcy. A significant change was also the covering of all enterprises by guarantee deposits (excluding financial institutions, which were indicated directly in the Act on the BFG). At this moment the Act on the BFG generally corresponds to the EU Directives.
